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“[C]onservation will 
ultimately boil down to 
rewarding the private 
landowner who conserves 
the public interest.” 
 —Aldo Leopold1
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R
ewarding private landown-
ers may not be the only 
way to conserve the public 
interest, but it is an impor-
tant tool for government 
and nonprofit organiza-

tions today. At their best, conservation 
easements allow landowners to benefit 
the environment and decrease their own 
taxes, but the donation of a conserva-
tion easement is no simple process. Be-
fore embarking on it, clients should be 
advised of the benefits, drawbacks, and 
risks of this type of charitable gift.

The Conservation Easement
A conservation easement is what’s 

commonly known as a “negative ease-
ment,” which prevents certain activities 
and development on the land.  A land-
owner may sell or donate a conservation 
easement to a government or charitable 
organization, and while the landowner 
retains ownership of the land, the use 
of the land is forever subject to the re-
strictions delineated in the easement.  
In exchange for a donation, the land-
owner may receive a charitable income 
tax deduction and decrease the value of 
the landowner’s property for estate tax 
purposes, while protecting the land in 
perpetuity.  The donee is responsible for 
“protecting” the easement in perpetuity 
by monitoring the use and care of the 
property and by taking action to prevent 
development or uses that violate the 
easement.

More than 800,000 acres in Minne-

sota are subject to conservation ease-
ments, and nearly 80 percent of those 
easements are on land owned by private 
landowners.2 Easements are frequently 
granted to government entities, such as 
the Department of Natural Resources, 
the U.S. National Park Service, and the 
U.S. Department of Agriculture, as well 
as to nongovernmental organizations, 
such as the Minnesota Land Trust and 
The Nature Conservancy.  

Advantages
Preserving the land for future 

generations. Landowners committed to 
the preservation of their treasured land 
may be looking for a guarantee that 
future owners of the property will honor 
the beauty or environmental benefits of 
the land.  Kris Larson, executive director 
of the Minnesota Land Trust, which has 
worked with more than 500 families to 
establish conservation easements in urban 
and rural areas throughout the state, says 
that there is no typical donor—income 
levels vary, and some families have owned 
the land since it was homesteaded, while 
others recently purchased their property.  
But they do have one thing in common: 
“They have been amazing caretakers of 
the property, and they don’t want their 
investment wiped out by new owners 
or development. They know they are 
temporary owners of the piece of land, 
and whatever makes them love it, they 
want to share it with others. They get a 
lot out of the transaction, because they’re 
getting something beyond themselves.”

Conservation easements can provide 
the guarantee that landowners are look-
ing for by binding future owners of the 
land to abide by certain use and develop-
ment restrictions, affording landowners 
the opportunity to protect what they love 
about the land, including: 

 Watersheds and aquifers that 
ensure clean water supply;

 Open space near national and 
state parks, and other public lands;

 Agricultural lands ;
 Scenic beauty and the public’s 

access to it.

Granting a conservation easement 
does not necessarily open the land to 
public use.  Nearly half of the land sub-
ject to easements in Minnesota is not ac-
cessible to the public.  Such easements 
frequently benefit the public more indi-
rectly, by decreasing density of develop-
ment, ensuring a clean water supply, or 
preserving scenic views.

Larson observes that in Minnesota 
the landowner population is aging, and 
there is a sense of urgency on the part 
of donors and organizations like his to 
complete conservation easements before 
ownership interests are fractured among 
members of the next generation.

Avoiding complicated long-term 
trusts. During the estate planning 
process, clients often consider trusts to 
hold and protect their treasured real 
estate.  A trust is very useful when a 
landowner wants the property to stay 
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in the family for as long as possible, or 
wants to appoint a trustee to manage 
the property for the benefit of the family.  
But if the landowner’s primary goal is the 
protection of the land, a conservation 
easement may be a more effective tool.  
A trust requires significant start-up 
costs and ongoing administration, and 
generally cannot exist in perpetuity. 
According to Renay Leone, former 
executive director of the Minnesota Land 
Trust and a recent donor, conservation 
easements can give clients “so much 
flexibility with a minimum of fuss!” 

Income tax charitable deduction. 
Clients looking to minimize income tax 
may find a conservation easement to be 
an effective way to attain a meaningful 
income tax deduction without making a 
substantial cash gift to charity.  In some 
cases, the grant of an easement may not 
even alter the landowner’s use of the 
land, because of the landowner’s personal 
choice, or restrictions already in place. 

Landowners may receive a charitable 
income tax deduction for a qualified 
conservation easement that 1) is a per-
petual restriction on the use which may 
be made of the land; 2) made exclusively 
for conservation purposes; 3) to a quali-
fied governmental or charitable organi-
zation.3 In order to qualify as perpetual, 
the easement must prohibit the holder 
from transferring the easement, other 
than to another qualifying organization 
and subject to the original conservation 
purposes.4 

The IRS considers a number of factors 
in determining whether an easement was 
granted exclusively for a conservation 
purpose, but such purposes generally fall 
under one or more of the following cat-
egories: 

 Preservation of land for outdoor 
recreation by, and education of, the 
general public; 

 Protection of relatively natural 
habitats of fish, wildlife, plants, etc.; 

 Preservation of certain open 
spaces, including farmland and for-
est land; or

 The preservation of a histori-
cally important land or structure.5

The amount of a charitable deduction 
depends upon the value of the conserva-
tion easement.  If there is not a substan-
tial record of sales of easements com-
parable to the donated easement, then 
the value of the easement is calculated 
by appraising the value of the real estate 
before and after the easement is granted; 
the difference between these two values 
is the value of the easement.6  Deduc-
tions for conservation easements are lim-
ited to 30 percent of a donor’s adjusted 

gross income, and excess deductions may 
be carried forward for five years.7

Helping keep property in the family. 
For families who own a significant 
amount of real estate (and particularly if 
it is a large percentage of total assets), a 
conservation easement can ease the tax 
burden upon the death of a landowner, 
preventing the need to sell the real estate 
to pay resulting estate taxes.  

If the Personal Representative of a 
landowner’s estate grants an easement 
to a qualifying organization within 15 
months of a landowner’s death, the es-
tate may receive a charitable deduction 
to the extent an individual is not taking 
an income tax deduction for the same 
gift.8 The estate tax deduction for an 
easement granted after death is broader 
than the income tax deduction during 
life—it does not require the “conserva-
tion purpose” that the income tax deduc-
tion requires.9

A decedent may also claim an exclu-
sion for a conservation easement granted 
by the decedent, a member of the dece-
dent’s family, or the decedent’s Personal 
Representative. This exclusion reduces 
the size of the landowner’s estate for the 
purposes of calculating estate tax.  A con-
servation easement may reduce the value 
of the real estate for estate tax purposes 
by up to 40 percent (but not more than 
$500,000), depending upon the value of 
the easement in relation to the land.10  
In order to qualify for this exclusion, the 
subject real estate must be located in 
the United States or any possession of 
the United States, and must have been 
owned by the decedent or a member of 
the decedent’s family at all times for the 
three years prior to death.11

Before making the irrevocable elec-
tion to take a conservation easement 
exclusion on a decedent’s estate tax re-
turn, a Personal Representative should 

consider that the percentage of property 
excluded under this provision does not 
receive the stepped-up basis that inher-
ited properties are otherwise entitled 
to.12 Therefore, family members may owe 
greater capital gains upon a subsequent 
sale of the real estate.

Disadvantages
Perpetual restrictions on use of the 

land. Conservation easements impact 
what an owner can do with the land 
in perpetuity, and Mary C.  Taylor, a 
partner in the Real Estate practice group 
at Lindquist & Vennum LLP, who has 
assisted clients through the process of 
granting conservation easements, notes 
that her clients are often surprised by 
the scope of the potential restrictions, 
particularly that an easement often covers 
the whole property that the client owns—
not just the portion the client is interested 
in protecting.  In addition, because these 
restrictions are granted in perpetuity, 
conservation easements will affect the 
eventual sale price of the property.

Long process. Donating a conservation 
easement takes time, as well.  The donee 
organization must do a thorough review 
of the property and determine whether 
it has resources to defend the easement 
before proceeding with negotiations.  
Negotiations tend to be extensive—
the parties must agree on the specific 
uses of the property.  While clients may 
have a clear idea of the activities and 
development they wish to prohibit, there 
may be many other items that don’t 
readily come to mind, including:

 What sort of buildings can be 
erected on the property, and how 
many (if any)?

 How must trees and plant life 
be maintained—can trees be cut 
down, and for what reason(s)?

 Can the property be subdivided, 
and if so, into how many lots?

 Where can access to the road be 
located?

Costly endeavor. While the income 
and estate tax benefits of donating 
a conservation easement may be 
significant, so may the costs:

 Some donors may need to pay 
for an environmental site assess-
ment and survey before a qualify-
ing organization will accept the 
conservation easement.  

 Some organizations charge a fee to 
donors to cover the cost of negotiat-
ing and documenting the easement.  

 Donors must obtain a “qualified 
appraisal” of the easement if they 
wish to take a charitable deduction, 

More than 800,000 
acres in Minnesota are 
subject to conservation 
easements, and nearly 

80 percent of those 
easements are on 

land owned by private 
landowners.



 Donors should consult with 
their own attorneys and tax advi-
sors to protect their interests dur-
ing the process.

 Some donee organizations re-
quire the donor to fund an en-
dowment to protect the easement.  
While this donation may also be 
tax deductible, it may be a signifi-
cant cash outlay, depending upon 
the nature of the easement. How-
ever, Minnesota residents are for-
tunate in that many state programs 
provide funding for donee organi-
zations, minimizing the need for 
large cash gifts.

Once the easement is granted, the fi-
nancial impact on the donor is not com-
plete.  The donee organization will moni-
tor the property to ensure it is adequately 
maintained, but the landowner is still 
required to maintain the property, and 
the nature of the easement may require 
additional maintenance.  

Reduced incentive for lower income 
Minnesotans. On December 31, 2013, 
a federal tax incentive for conservation 
easements expired.  This incentive 
allowed donors to deduct up to 50 
percent of their income for up to 16 
years, providing greater incentives to 
lower income donors.  Proponents of 
conservation easements are currently 
working to reinstate this incentive and 
make it retroactive to January 1, 2014, 
but if this effort does not succeed, lower 
income Minnesotans may be unable 
to deduct the entire value of their gift. 
However, this doesn’t matter to all donors. 
According to Kris Larson, one-third of 
the landowners who donate conservation 
easements to the Minnesota Land Trust 
do not take an income tax deduction  
at all.

Limited property tax benefits in 
Minnesota. States (and counties) have 
historically differed on their valuation 
of real estate subject to conservation 
easements, but Minnesota recently 
changed its property tax law explicitly 
to direct that appraisers cannot 
decrease the value of real estate due 
to conservation easements, with some 
narrow exceptions.13 As a result of this 
law, donors of a conservation easement 
could find their property worth less, but 
taxed at the “highest and best use.” 

Risk of denial of deduction, 
adjustment of value. A client interested 
in the tax benefits of granting a 
conservation easement should be aware 
of the risk that a charitable deduction 
may be denied or modified as to value.  
The following are some of the reasons the 
IRS may deny all or part of a charitable 
deduction for a conservation easement.

 Mortgages on the property.  The 
IRS will find that a conservation 
easement is not perpetual, and 
therefore not a deductible gift, 
if there is a mortgage on the 
property and the mortgagee does 
not subordinate its rights in the 
property to the right of the donee 
to enforce the easement.14 

 “Floating” easements.  The tax 
court has ruled that the right to 
substitute the property subject to an 
easement disqualifies the easement 
for a charitable deduction.15

 Overvaluing the easement.  
Even if the IRS finds a valid 
conservation easement, it may 
dispute the value of the easement 
(or even argue that the easement 
does not affect the value of the 
property at all), and under some 
circumstances, the client could 
also be subject to penalties for 
misstatement of value.16 

 Conditional easements.  A 
conservation easement that is 
conditional (e.g,. returned to 
the landowner if the IRS denies 
the deduction for the easement) 
does not qualify for a charitable 
deduction.17

 Improper documentation.  
The charitable deduction for a 
conservation easement can be 
denied if the easement is not 
properly recorded,18 or if the gift 
is not adequately substantiated.19  
Clients should take care to 
substantiate the gift with a 
written acknowledgment from 
the donee organization, and a 
qualified appraisal, which must be 
attached to the taxpayer’s return.20  
Due to the complex nature of 
the appraisals of conservation 
easements, clients should consider 
hiring an appraiser that regularly 
performs such appraisals.

 Invalid under state law.  In 
order to qualify for a federal 
charitable deduction, a conservation 
easement must be valid under  
state law.21

A client that is concerned about the 
deductibility of a conservation easement 
may consider requesting a Private Letter 
Ruling from the IRS prior to making  
the gift.

The tax benefits that come from 
granting a conservation easement may 
not be enough to convince most clients 
to take on the onerous and risky process. 
But for many, the financial reward 
combined with a goal greater than 
themselves—preserving and protecting 
treasured land—is well worth it. 
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